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IN THE SUPREME COURT OF YHE STATE OF ARIZON:

In Banc

~ FARMERS INVESTMENT COMPANY, )y

a corporation, )
,,,,, )
Appellant, )
l )
v, )
| Co- _ )

ANDREW L. BETTWY, as State Land )
Commissioner, and the STALL LAND )
DEPARTMENT, a Devartment of tne )
State of Arizona, and PIMA MINING )
COMPANY, a corporation, )

),

Appellees. ) |
- ) No. 11439-2
") -

FARMERS INVESTMENT COMPANY, )
a corporation, )
' )
Appellant, )
)
V. )
)
THE ANACONDA COMPANY, a corporation; )
AMAX COPPER MINES, INC., THE ANACONDA )
COMPANY as partners in anc constituting )
ANAMAX MINING COMPANY, a partnership, )
)
Appeliees, )
d
- )
CITY OF TUCSON, a municipal corporation, )
)
Appellant, )
)
v }
)
ANAMAX MINING COMPANY, and DUVAL )

CORPORATION and DUVAL STERRITA N

~ .CORPORATION, - Yy

)
Appellees. )
)

Appeals from the Superior Court cof Pima County
Honorable Robert 0. Roylston, Judge

Reversed in Part - Alfirmed in Port,
angd Remanded with Directions. |
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onell & Wilmer | ) Phoenix
by Mark Wilmer e
Loren Counce
Attorneys for Farmers Investment Company

Bruce E. Babbitt ~ Phoenix
The Attorney General - :
by Peter Gullatto

Attorneys for the State of Arizona

Musick, Peeler & Garrett ~ Los Angeles

by Bruce Bevan California
and - -

Verity & Smith ' Tucson

by John C. Lacy _ -
Attorneys for Pima Mining Company

Chandler, Tullar, Udall & Richmond Tucson
by Thomas Chandler
Attorneys for The Anaconda Company

James D. Webb ~ Tucson
Tucson City Attorney

and
Robert 0. Lesher _ Tucson

Attorneys for Clty‘of lTucson

Fennemore, Craig, Von Aumon & Udall Phoenix
by Calvin H. Udall
Attorneys for Duval Corporation

STRUCKMEYER, Vice Chief Justice

On November 24, 1969, Farmers Investment Company, herein called
FICO, filed a complaint naming certain mining companies as defendants.

Among those named in its amended complaint filed November '8, 1973,

- were the Anamax Copper Mining Company, The Anaconda Company, the

Anax Copper Mines, Inc and Piua Mining Company, the Duval

Corﬁoraﬁion and the American Smelting and Refining Company. Sub-

sequently, Andrew L. Bettwy, State Land Commiséianer,'anf hé Gtare

Land Department of the Staﬁﬁ“afﬂﬂriﬁﬁna-were-added as partiés

defendant. The City of Tucson, a municipal corporation, became &

party by intervention. The three appeals in this case are from the
. .

ranting or denial of surmary and partial summary judements. wWe
aly . | |

ordered the appeals consolidated for decision.
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" THE AI'PEAL OF TARMERS INVESTMENT COMPANY
AGAINST THE ANAMAX COPPER MINING COMPANY,

THE ANACOWDA COMPANY AND THE AMAX COPPER
AINES, INC.

The Anamax Copper Mining Company is a partnership consisting
of the Anaconda Company and Amax Copper Mines, Inc. It is-

engaged in mining and milling 1ow grade copper deposlts in Pima

County, Arizona. Farmers Investment Company, plamntiff in the

court below, herein called FICO, is the owner of approximately

7,000 acres of irrigated'land in Pima Counﬁy, south of Tucson in the .
Santa Cruz Valley. 1Its lands have been irrigated for agricultural
purposes for many years, some as long as pfibr tﬁ 1915.. All of

such lauds are located within the Sahuarita-ConﬁinentalCriticai
Groundwater Area, as designated by the State Land Department on
October 14, 1954 pursuant to A.R.S. § 45-308. FICO has irrigated'
its farm lands and used for domestic purposes the percolating waters
lying below the surfsce of the lands by pumping water from wells
located cn its lands. In addition to the irrigated lands of FICG,
there are other lancs: within the Sahuarita-Continenta: Critical
Groundwater Aresa which are irrigated by pumped %aéﬂrg.--FICG'puﬁgﬁ
approximately 38,6 300 acre feet annually. Other land owners within
thélarea uge an additional amount of approximately 15 0D0 acre reen
per year. The énndal recharge of water within the critical area is
substantiaily less than the amount used-for agricﬁltural“purpcses
anc the water table has been for many years gradually lowering and
tne reservolr of supply has been gradually desnleting.

On November 24, 196%, FICO filed its original complaint. In

its amended complaint it alleged that appellees had acquired well

gsites In the Sahuaritan-Continental Critical Groundwpter Avea and
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were pumping water outside the area onto lands other than thdse
from which the waters were being_pumped; that all defendants in the
court below were thus pumping approxiﬁately 25;000 écreffeet'df

water yearly. It was alleged that the use by appellees of thése

percolating waters in their mining operation was unreasonablé and- B

ﬁmﬁw- Tiatdaan F = H

in violation of the rights of FICO; that i{ the use of ﬁﬁe appellees
continued, thepércolating wateré under FICO's lands wbuld_bebome i
exhausted or lowered to the point at which it would be economically
unfeasible to irrigate said lands and they would revert to barren
desert. FICO prayed that the Superior Court enter a judgment
permanently enjoining appellees from taking the waters1beneath the

critical groundwater area and using it on lands othexr than those

from which the waters have been taken, and that a decree be enteréd
declaring the rights of the respéctive parties in and to the waters
underlying the Sahuarita—Contineﬁtal Critical Grouggwgter Area.

FICOIalso complained that because of the depletion of.théﬂ-"
groundwater supply by appellees FICO has becen regrired to deepen
its wells, lower ité pumip bowls and in some instances construct
replacement wells, and thatutﬁe added 1lift ol groundwarer from the
lowered water table has cost and wilil éééé FICé éﬁditiﬁﬁal expense'
ir power, labor and maintenance of its wells; rhat the fair market
value of FICO's property and lands has been damaged to an amount in
excess of firfty million dollars.

The appellees answered appellant’'s cDmplaint, asser;ing that
they have the right to use the water pumped from under the
Sahuarita-Contirental Critical Grourdwater Area and that they have
the right to continue and extend such use into the futufa;' They

claim as an affirmative defense that FICO has been gullty of lacnes

r
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| in bringing its elaime againet the appelieea and therefo*e-ie not
entitled to the relief sought ; Appelleee alse eounterelaimagaiﬁat
 FICO, alleging that theywereﬁutting the waters'which they pumped *
? to the benefic1al and reasonable use for mining,emilling and
- industrial ueea* that the water tableiwithia the basiﬁ*has been
- for many years gradually 1owering and the reeervoir of supely has
been gradually depleting, that FICO s use of percolating waters in
'connection'with the operation of its farm was unreasonable and in
'violatien of appellee'e rights in that waterwasbeingwasted by
  ?100 and FICO wae not utilizing reasonable methods to conserve
such water. - -

While the action was_pending trial, FICO on”April”lS, 19?4
moVed for immediate injunctive relief, assertingthatAnamaaaaa
engaged in. the mining and milling of copper oree,'its-ﬁill being
located approx1mately four miles west of the fafm lands of FICO;
that FICO's farm lands weie located withln ehe Sahuarita~Centinental

Critical Groundwater Area south of Tucson, which includes a major

part of what 1is generally referred tec as the upper Santa Cruz basin;

that Anamax's mine and mill were located one mile west of the west

boundary of the Sahuarita-Continental Critical Groundwater Area;

that FICO's farm consisted of two tracts of land, roughly rectangular

in shape, approximately one'and one~-half riles apart; lying in the
valley of the Santa Cruz River,; that Anamax, prior to filing thie
litigation, constructed several large water wells in the critical
area, equipped such wells with large pumps powered by electrical
energy and transported the waters therefrom to its mine and mull;

rhat Anamax was planning to enlarge its ore treatment facilities

( 250 )
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from.the capacity of 30 000 tona per day to 40 000 tona per day

and otherwise enlarge its Operation whicn would require 6 ODO acre

feet of additional water annually, that Anamax.wae presently engaged

in drilling a'well to the proposed depth of l 000 feet 32 inches

in diameter_at the collar, in order to eupply the*water,requirements
of Anamax.arising from its increased ore treatment Thietwell-wae
being drilled almost equal distance between the boundariee of FICO S
two tracts' FICO prayed for relief that Anamax be permanently
restrained from.completion'and use of.this well for”theipurposeh
described_or for any use other than'e beneficial.nse on thezland from
which the water is withdrawn.

Appelleee answered FICO s motion, admitting that they proposed
to continue to use the water eo-pumped and that: eome of the water'
was used on lands outside of the critica. area. 'They'aaeerted they
intend to increase their pumpage in the future. Appellees acknow-
ledged that there was a depletion of the percolatingwatere under
FICO's lands but answered that the depletion was jointly being
caused hy FICO, the appellees, the City of Tucson, and others.
Appellees acknowledged that their land was located cne mile west
of the west boundary of the Sahuarita-Continental Critical Ground-
water Area, and that it used large quantities of water in 1its
milling operations. It did not, however, admit that the actuai
use of a substantial part of such water is outside the critical

area. Appellees also admitted that they were engaged in drilling
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the'weter'well described by FICO, but asserted that its lntended

depth wea 1,800 feet rather than l 000 feet and that the edditiedei
water supply SO - obtained-weuld be pumped in: part to the m111 1eceted
outside the crifical mrea; but that the bulk of such weter weuld be
returned-te the critical area in tailings. They thereforealleged
thet "eny use of said water outside of said critical area . is de'

minimus, using the term 'use' to mean coneumptlve use." Other

defensés were also asserted with which'this Ceurt},atlleest_at

present, is not coneerned.d
On May 21, 1974, the Superiqr£Courtfin_fesponee to a motion
by Anamax for partial summary judgment agaxnst the City of Tucson,

intervenor, granted such judgment and made this findlng

"2. Water may be pumped from one parcel and
transported to another parcel if both parcels overlie
a common basin er supply and if the water is put to a
reasonable use.'

The following day, on May 22, 1974, after hearing arguments

on FICO's motion for preliminary injunction, the Superior Court

1/ Anamax states in its answering brief before this Court:

"2. As to FICO's Question No. 2, ANAMAX
conceeds [sicj, that where certazin lands are included
in a c¢ritical groundwater area, ifurther withdrawals
will lower the water table in that area, depending
on the extent of the overdraft to begin with and on
the extent of the subsequent withdrawal. To the
degree that such increases the pumping lift, it is
tair to conclude that the landowners in the area are
‘damaged’ or injured. However, whether this damapc
1$ damnum absque injuria on the one hand, or "legal

damage’ on the other, must be determined under the
doctrine of reascnable use.”

( 297 )
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stated in-effect that consistent with its ruling of the day bafare_

1t'wou1d deny FICO 8 application for a preliminary injunctian The
lnjunctxon'waa deniad ”solaly on that baais" and.awrittenlorder 0
was signed and filed on May 24 1974 This latter orderiatheﬁ
basis of the present appeal' . .

In denying FICO's application for preliminary*injunation
i1t ia clear that the court erred Befo*e however,raxamining the
f 1aw applicable, certain of the'more-signlficant facﬁa ahouldbe
'emphaaized.} That portion of the Santa Cruz basin involved inathia
Llitigation liea:south of thé City of Tucson to the Santa Cruz
County line, a distance of more than 30 milea._ The Santa Cruz
Valley and its groundwater basin is-aetween north-south trending 
mountain ranges on the eastern and western boundarias of the
Santa Cruz Valley. FICO's farm consists of two separate parcels,
roughly rectaﬁgular in shapa, each approximately one to one aﬁd
one-half miles wide and abaut six miles long, called, respectively,
the Continental Farm and tha Sahuarita Fafm. They lia'in'the

bottomlands of the Santa Cruz groundwater basin about two miles

apart and within the Sahuarita-Continantal-Critical Groundwater
"Area. Their long axis extends north and south. The farmed afaa

of the two farms is principally planted to pecan trees, in a

pecan planting program which bagan in 1965 and which was completed

a few years ago.

The Anamax_mine pit liaa'appraaimately threa and’mﬂeﬁhal 'milasa

west of FICO’S“Sahuarita Fafm,_ It is within the rritical ground*
water area, but the Anamaxfﬁill 1s located.approximata}y cne-mile'

north and oﬁé_and'oﬁa-half miiéa _weat@0f tha,weat Bdﬁndary.dffther

(2
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-“'_critical.area and is, thua, out“*de the critical araa | The wells

| are*wtthin the Santa Cruz'baain between FICO a two farma IL pumpad

the'water withdrawn from.the Santa Cruz Valley groundwater baain

aome four miles to its mill There *s no claim.that there ia a

w'aupply of groundwater underlying the.Anamax mill suffic1ent in

quantity to aupply the water requlred for ita milling operatlon.

This suitfwas originally filed in November of 1969 In Aprll

' of 1974 Anamax began drilling the flrst of two additional'wells

by'which it propoaed to increase its groundwater use by increaalng

ff its dally-milling capacity from 30,000 to 40 000 tons of ore and

by puttlng into cperation an-oxlde ore treatment plant to treat

10,000 tons of ore. This would increaae-iteiwater uae"approximataly

6,000 acre feet annually.

The question presented for decision is whether the doctrine of
reasonable use as it has heretofore been'judicially determined in

Arizona permits percolating waters to be used off the lands from
which they are pumped if zhereby others whose lands overlie the
common supply are injured or damrged thereby.

The principles controlling in thia;caae have been set forrt

in detail and in unequivocal language by this Court in many

“decisions. Twenty—three'years age, on March 14,'1953,1the Court

published its decision on rehearing in Bristor v. Cheatham, 75 Ari:

227, 255 P.2d 173 (1953), in which it committed Arizona to the

American doctrine of reaaonable use., 'Theideciaion emphaaiaed
that this State had adopted the principle of reasonable use 49

years Before. and that whether the Courtlahould'after nearly

FCTL002387
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>0 years under an announced rula depart rrom it depended upon meny

_queeticns the most important Qf'Wthh wae the proteCtlon of

““]

property rights acquired upon the faith-ﬁf the{Cou:; s prcnouncement

of the leﬁ:' Our exact languagerwee:

”[Mjany and large 1nvestments have been'made in the

development of ground'wa ers. Under these circum~-
..etances the court's announcement of the rule o

becomes a rule of property,* * * and when a decision
does become a rule of property, the rights acquired
thereunder are entitled to protection under the law

as declared " 75 Ariz at 231, | -

._In Brletor the Court held thet whether the appellant Brlstor

8

.compleint which had been dismieeed in the lower court stated & cauea'

of aCtion1depended upon whether the Court_wae“to fellowethe Engllsh

common law

"that the owner of lands overlying subterranean

waters may extract the same for any purpose he
chooses with a resulting damage to an adjoining
owner without liability therefor or whether we.
adopt what 1s called the American rule that one
may extract such water for a reasonable, beneficiel
use of the land from which the same 1s taken‘
(Emphasis supplied) 75 Ariz. at 235.

The Court noted that this question was specifically reserved for
future consideration 22 years before in Maricopa County Water

CenservationiDiet:ict No. 1 v, Southweet Cotton Company, 39 Ariz.

65, 4 P.Zd-369.(1931)' The Bristcr Court then eddressed irself to

that question,
In deing so, language from Rothrauff v, ainklug Spring Water

Co., 339 Pa. 129, 14 A.2d 87 (19&0) was quoted

kK the modern decisions are fairly harmonioue-"
in holding that a property owner may not concen-~~-
trate such waterS-[subter*anean] and convey them
off his land if the springs or wells:of anotﬁer :

landowner are thereby damaged or meeired e
(Emphasis supplied) 75 Ariz, at 236. '

( 2G5 )
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.Languege was also quoted from.Cenada v City of Shewnee, 179 Okla

f7153 64 P 2d 594 (1936), that the doctrine

@dh nin does prevent the withdrawal of underground wetefs -
for distribution or sale for uses not connected with .
any beneficial ownership or enjoyment of the land

 whence they are taken, if it thereby result that the

"fgfl-owner of adjacent or neighboring land is interferred

“with in his right to the reasonable user of sub-

Isurface water upon his'land, or if his*wells * o Kk
Vare thereby materially diminished in £low. * * RN
(Emphasia supplied) 75 Ariz at 238 EE L B

 ff_And the Court concluded

| "This rule does not prevent the extraction of
;f;-ground*water subjacent to the soil so long as it
.~ 1s taken in connection with a beneficial enjoyment
of the land from which it is taken " (Emphasis
supplied) 75 Ariz. at 237-238. S

The holding on rehearing in Bristofiwes¢explicitly affirmed

- 16 years later in 1969 in ‘the first deoision in JaerS v. State

Land Department, 104 Ariz. 527, 456 P.2d 385 (1969) -Iu the

second Jarvis decicgion in 1970, three years before Anamax commenced

the drilling of the well about which EICO complains the doctrine
was made incontrovertibly clea: by our pronouncement supported

by substantial authority:

"Percolating waters may nut ve used off the lands

from which they are pumped if thereby others whose

lands overlie the common supply are injured

% * 3 % . * ¥

Such waters can only be used in connection with

. the.land from which they are taken.' Jarvis v. State
- Land Department, 106 Ariz. 506, 508, 509 479 P.2d

169 (1970). (Emphasis supplied)

Appellee nonetheless argues that Bristor only estahliﬁhed the
limited principle that groundvater may not be conveyed to a point

beyond lands overlying the common supply,ﬁtompelling the

conclusion that if Lhewwater 50 traneported reLurns et_leeet L

-~ 11 -

(
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part to replenish the common supply, this eetlsfieS'the American

doctfine of reasonable use. Appellee arguee that'while a party
owning land overlying the.common underground water supply could
not convey pumped waterel"off the land”.or "of £ hls land " thie
only“meant land overlying the common eonnce of eopplyf" But_there'
is no language in Bristor's complaint which suggestethewater‘
pumped by defendant Cheathem was not used on lende overlying the
common Supply. . . a -

~ The Bristors alleged in their complaint that defendent*was
traneporting water three miles from.where it was pumped,end in
paragraph 14 of their complaint: . B _ . o

"that the water so pumped by defendant confers
no benefit upon defendants’' lands where the
pumping operation is conducted; that such use
by defendants is. an unreasonable use as to

plaintiffs * % ok "
The Court's holding, therefofe;'thetthe'Bristors‘ cause of
action stated sufficient facts to waroantmfelieflﬁnnet behlnterw
preted in light of the allegation that the water pumped conferred

no benefit to the defendants' land on which thke pumpirng was

conducted.

From the context of the language used iu the Bristor opinion,

from the cases quoted in 1it, and from the'Brietors'_position 45 Set

forth in their complaint it is clear there is no firm basis for ;

appellees’ conclusion that the word ''lands’ meant other than lands

on which the pumping occurred.

(297 )
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The allegation of FICO's complaint Anamex s.enewer.thereto
Iits answer to FICOfe petition for an injunctienane the alleée-
tions of Anamex s counterclaim all establlsh that the peftles
are in agreement that the water table w1th1nthe'Sahuarita- ;.
Continental Critical Groundwater Area_ef the Santa Cruz basin is
being lowered and the reservoir.of supply is being depleted. It
is'epparent' therefore, that the additional pumping Dreposedby
Anamax from.the well complained of in FICO S petltian for
injunction of April 15, 1974 will necessarily further denlete-the
‘source of-eupply of the existing users. Even if it be eesumed_
chat damage to FICO'S wells has not yet taken olace, still such
damage must, inevitably,oeeuf. FICO need not WEit fer its farms
to Be devaetated before applying foriejuﬁctieefeliefegeinet x
unlawful acts. '

The appellees' theory thet the American doctrine of,reasonable
use only forbids the conveyaﬁce of percelating_greundwaters off
the lands overlying the common source of supply 1is ﬁotsuppcrted
by citation of any precedent. Neither is it an effective rule
except possibly in those situations where there is an underground
pool or basin of water. 1If we assume that the water withdrewn frOm
an underground pool which is not consumptively usedretprns te
replenish the common source of supply, still weeie groundweter
percolates through the soil down gradient, the replenishment of
the supply does not benefit the users of water up gradient from
the point of return. - R .

Moreover, the appellees’ position flies in the.ﬁeCe e£_the7;

maxim "first In time, first in right.” It centradicﬁs thie_Ceﬁtt‘e'QN"?f

(298)
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through the-Legislature'of_preferrlng“domeStichand_munlcipalmusers

holding that where-large-inveetments;have'beeﬁtmede in the develoow

ment'of groundwetets the doctrinr becomes a rule of property and

the rights acqulred under the Court 8 decieions and the invest-

menteqmade are entitled to proteetlon, 'In theﬁend,'what appellees

_are;aSRing this Court to do is to prefer the'iﬁterests of‘mioing
-“fover farming, irrespective of the time when rights were acquired

?and the then rule of 1aw

;Flnally, the prlnc1ple.for which appelleee*contend. namely,

;that they should be allowed to pump because they return water to
-,fthe underground supply, is illueory Admlttedly. appelleea

_consumptively use some of the'water whioh they pump from the

upper'Santa Cruz basin. Since'more water is.being withdtawn than
is being replaced,'a oourt of equity is justified in interposingl
its: protectlve cloak. Inevitebly, sooner or.later-ae.the suppl;
diminishes, appellant'will be irreparably 1njured. o

" We hold the Superior Court's finding~No.2 of ?ay 21, 1974
-was.error. Water'may hot be pumned from one percel and transported

to another just because both overlie the commen source of supply

if the plaintiff's lands or welle upon hielandsthereby Quffgr

injury or damage.

We have held that the State in case of shortaze may

constitutionally prefer_existing users of water as against

potential users. Soothwesr“Engineering Co;'v-'ErnSt 79 Ariz

403, 291 P.2d 764 (1955). Because of the State s policy expresoed

over irrigation and stock watering, we caused an injunction against

( 299 )
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the City of Tucson to be*modified in order to permit if to withdrew

water from the Avra-Altar Valleys within uhe Marana Critical Groundn'

water Area. Jarvis v. State Land Departzent 106 Ariz '506;”
479 P.2d 169 (1970). Those cases are not, however,precedent for
a doctrine‘thaohaoourt will prefer ooe economic interest over
ariother on an ad hoc basis where there are not enough of the
material goods of existence to go efoﬂﬂd' ”Rotheri'ooorte-will-
protect rights acquired in good faith under previous pfoﬁouncements.
of the laW' If it is to the State's interest to prefer'mlnlng
over farming, then the Legislature is the apprecpriate body to
designate'When and under what circumstances such economic interest
wili prevail. . -
The order of the Superior Court of Pima County dated the
24th day of May, 1974, denying the application and amended eppli- -
cation of Farmers Investment Company for prelimihary'injunctive
relief is set aside with directions that the court proceed In a

manner consistent with this opinion.

THE APPEAL OF FARMERS INVESTMENT COMPANY
AGAINST THE STATE LAND DEPARTMENT AND
PIMA MINING COMPANY

FICO's'appeal against the Pima Mining Company arises out of
these facts. h - . -

On. Cctober 24, l966,*the'8tate Land Commiééibhéfiéxecuted-
State Land Department CommercialLease No. 906 with Pima ‘Mining
Companymas“lessee. Pima Mining Compahy caused-fourwetefﬁwellsf;o-
be drilled on the leesed,lands SO ee to PumPEroundweterfromthé

supply of the upper Santa Cruz basin. and the. Sahuerlte Continentel ;

Critical Groundwater Area. The water oo pumped-was traneported

390 )
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 and used in connection with Pima Mining Company's miniﬁé ﬁnd milling
of copper ore at its plant'lqcated approximately four miles west of
the lands the.subjeétmatterof Leaﬂemq.Qﬂﬁ‘ .

Bpth FICO éndj?ima Mining Com?anfﬁOVEd fﬂﬁ.summary;judgmentﬁ_
in the court below. FICO's mdfi;ﬁ wé;‘dghiéd aﬁd?imaMining“
Company's motion was granted; FICO petitioﬁe& this Couft bj
special action to review the rulings of the Superior Court. We
acceptéd jﬁfisdiction for the limited purpose of determining the
constituﬁibhal validity qutate Lease No. 906. Our decision
filed;dn June 19, 1974, 111 Arig; 56,.523 P.2d 487, determined.
that'the State Land Department violated the Arizona Cohstitution
and Enabling Act and the lease was determined to be null and void.

The instant appeal from the summary‘judgment granted Pima
Mining Company Challengés only the sufficiency of the allegations
df Count 4 6f FICO'S complaint to stéte a éaﬁse of ac-ion. .FICO'S
allegation in Count 4 is that the aoﬁtiﬁued pumping of water from
the lands conveyed by the State Land Department's Lease No.-906
"constitutes a trespass upon plaintiff's property rights and a
viclation of the water law of the State of Arizona."

The question which is therefore presented is whether the
puinping and transpartatidn of groundwater from State lands lying
within the1upper Santa Cru. basin away from the lands on which
the water 1is ﬁﬁmp@§ is unlawful where the supply aflothe: groundQ
water users who overlie the common source ci_sppply is Being_

lowered and depleted. It is immediately apparent from what we
P Yy app

said in FICO's appeal against Anamax that it is.
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FICO further 'quemticms whether t.:h“él use of water -.pumpéd. frum -
the leased lands to transport tailings that afedﬁgpedontwo
sections of State school lands under a l0-year commercial 1easé
with the State Land'DEPartment is a reasonable use of théwater sd
pumped. In light of our conclusion that the pumping af.water_from
the Santa Cruz basin is unlawful where it depletes the common .
gource of supply of other landowners and damages their lands, we
find it_unnecessary to reach this questibn;, . .

Since Pima Mining Zompany interposed certain affirmative
defenses in the lower court in answer to Count 4 of FICO's amended
complaint it is ordered that this matter be returned td'the'Superior
-Court-of Pima County for further proceedings consistent with this

decision.

THE APPEAL OF THE CITY OF TUCSON
AGAINST ANAMAX COPPER MINING
COMPANY AND DUVAL CORPORATION

This appeal arises out of the intervention by the CitY-of

- Tucson in the suit Farmers Investment Coﬁﬁﬁnydv;QThe AnaccndaLCbmpany,

et al. The Anamax Copper Mining Company and the Duval Corporation

filea countérclaims against Tucson and the lower court orderéd

summary judgméntSMentgred in their favor on their counterclaims.
TUCSOD}S Complaint'in intervention asserted these facts. FICO

is in possession of lands in the valley of the Santa Cruz River with-

in the Sahuarita-Continental Critical Groundwater Area and its lands

have been and are now irfigated by groundwatér_fram wells. The

Anaconda Company, the Duval Corporation, the American Smelting and

Refining Company and the Pima Mining Company are corporations in
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possession of lands, which lands are used for the mining and milling

of copper ores, located within the-waterﬁhed_of the Santa Cruz
River but outside the Sahuarita-Continental Critical Groundwater
Area. Tucson has during its existence as a city obtained most of

lits*water from wells located within the watershed of the Sénta
‘Cruz River, some of which are now idcated withiﬁ tﬁé Sahuarita-
_Continental Critical Groundwater Area. Much of the water used'and
distributed for:municipal purposes by the City of Tucson is 
obtained from wells located in the valley of the Santa Cruz River.
and within its watershed downstream.frdm lands owned by FICO and
the mining companies and downstream from thé points at.which FICO_
and the mining companies can returﬁ'water to the underground water
supply.

Tucson charged that the groundwater withdrgﬁp by ¥YICG and.
the miﬁés is returned tolthe general groundwater system ;Haﬁgéd”
in quality by i;s use, S0 that ultimately the water which Tucson
must draw from the Santa Cruz River valley will be ren&ered
undesirable for damesﬁic‘éufposes. Tucson prayad that;FICO and
the mines be enjoined from returninéhaflpefﬁ;téing télﬁe returned
to the groundwater system underlying the Santa Cruz River valley
water of such quality as to render the general supply of groundwater
undesirable for domestic purposes when the retfrned'waters are
mingled.

Tucson acknowledges that the water supply'of the Sahuarita-
Continental Subdivision of the Sahuarita-Continental Critical

Groundwater Area of the Santa Cruz proundwater basin is limited

and that the supply has been diminishing and the watef_table_has

- 18 -

FCTL002396



been declining for many years. Tucson does not own lands which
have historically been cultivated within.the.limiis of the critical
area. . . : - .

The Anaconda Company in its counterélaim égainst Tucson asserted
that it is the owner of an open pit copper mine operation; that it
has been using and will continue to use the percolating waters of
the Sahuarita-Continental Subdivision of the Santa Cruz grdundwater
basin; that the recharge of.water to the groundﬁater basin is less
than the amount of water thét is being withdrawn from the basin;
that it has been and will be irrepatably injured and'damaged by
the withdrawal and transportation of the percqlgtiug groundwaFerﬂ
~of the Sahuarita?cdntinéntal Subdivision ﬁéqthénéénté‘Crﬁzgrouniw
water basin by Tucson for usé by its municipal consumers.

TheuDuval Corporation and the Duval Sierfita Corporation
in their counteréiaims against.Tucson alleged ﬁhat theywefe the
owners of land locared within the Sahﬁafita~66ﬁt1nental Subdivision
of the Santa Cruz groundwater basin; that the waters they pump are
put to reasonable and benéficial ase for industrial, mining and
milling purposes on lands which they own in the Sahuarita-
Continental Subdivision and that tue supply of groundwater of

such subdivision is limited; that for many years the water table

has been lowering and the supply diminishing; that Tucson's
pumping and transportation is unlawful and has caused and will
continue to cause irreparable harm to them in that they will be

deprived of the reasonable, beneficial andllaWEul use of such waters

in said subdivision.
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The Duval companies and Anaconda prayed iLor an Injunction
permanently enjoining Tucson from transporting'any_wéterfrbm ﬁhe
Sahuarita—Continental Subdivision of the Sénta Cruzgroundﬁater
basin. In the alternative, the Duvél cdrporations asked fér an
order permanently enjoining Tucson from increasing the aﬁount of
water it transports from the subdivision.

The court below enjoined Tucson from pumping and-transporting

groundwater for use away from the Sahuarita-Continental Subdivision,

Santa Cruzhgroundwater basin, in amounts exceeding'fhe'rétéQat_'”
which Tucson pumped before April 12, 1972. It further enjdined
Tucson from.ﬁsing any wells and pumps ipstalled in the subaiVisiOn
after April 12, 1972 for'the;pumping of groundwater for use outside
the subdivision. The court entered judgment in favor of The
Anaconda Company and Amax Capper Mines, Inc. as partners in the
Anamax Mining Company and the Duval Corporation and'Duval Sierrita
Corporation against the City of Tucson, finding that while material
issues of fact existed out of which Tucson claimed the right to

continue pumping groundwater f{rom wells installed before the

filing of Duval's counterclaim, any rights which could be established

would not permit pumping vl groundwater at rates in excess of those

amounts pumped on cor before April 12, 1972,

In Jarvis v. State Land Der .otment, 104 Ariz. 527, 450 P;Zd
385 (1969), in answer to the question whether Tucson'cbuld pump
water out of the Marana Critibal Groundﬁater Area;IQEVsaid:

"From the foregoing, it is readily apparent
*hat any additional uses must necessarily deplete
the source of supply of existing users. The City
of Tucson in proposinpg to establish a system with
a potential withdrawal capacity in excess of
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30,000,000 gallons per day will be taking more
than 30,000 acre feet per year. Hence, Tueson, if
permitted to place its proposed system into use,
would withdraw and transport from an area that is
already critical an amount of water equal to about
one-fourth of that presently being consumed with
the resulting diminution and earlier depletion of

the existing water supply. Tucson's action is.
clearly illegal.” 104 Ariz. at 530. ' .

" This case, like FICO's against Anaconda, is not'predicated on
the pumping of water from a aritical'groundwater areaﬁas were the
two cases of Jafﬁis.vﬂ'State Land Départment; cited supra. 1In the
Jarvis decision of 1969 we took judicial notice that the Avra and
Altar Valleys were included within anénwere part of the Marana
Critical Groundwater Area. We said:

"That these lands are within a Critical Ground Water
Area is alone sufficient to grant petitioners the
relief sought since a Critical Ground Water Area is a
ground water basin or a subdivision thereof 'not
having sufficient ground water to provide a reason-
ably safe supply for irrigation of the cultivated
lands in the basin at the then current rates of
withdrawal.' A,R.S8. § 45-301. Manifestly, a ground

water area or subdivision of a basin which does not

have a reasonable safe supply for the existing users
can only be but further impaired by the addition of

other users or uses."” 1046 Ariz. at 530.
_ =
| ‘;‘f F'C )
In the instant case, the fact? acknowledged by all parties is that

the Santa Cruz bacsin does not have sufficient water to supply
existing users. Consequently, the additional pumping of water by
others will necessarily further deplete the source of supply.
This case is controlled by the Américan doctrine of r&asonable use
as construed in Bristor v. Cheatham, 75 Ariz. 227, and Jérviﬂ v,
State Land Department, 106 Ariz. 506 .

Tucson argues that if the doctrine of réaschagle3£§E méaﬁs”
that the water must be used beneficially on the'land.frcm which it

ia taken, the mines are also pullty of unlawful conduct and have

- 21 -
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no standing iu equity Lo eﬁjain the City's useé.But we agree with
Duval that it has standing tm-enjdin the City'swithdrawal aince.
it owns 1,530 acres of land formerlycultivate@kipside'the “
Sahﬁé?ita-Cmntinental CriticalGrouﬁdwater Area_.-HisﬁoficéliQ*it
is entitled tu the use of water for irrigation. Duvél has an
interest in préservingﬂthegroundwater supply in the Santa Cruzi_
basin. . ‘ ” )

The judgmeﬁt of the lo&er coﬁgénénjﬁiniﬁé'the.City of.Tucsdﬁ'.
' from using any wells and pumps installed in the Sahugritav

Continental Subdivision after Aptil 12, 1972 19 affifméd.

~ FRED C. STIRUCKMEYER, JR.
~Vice Chief Justice

CONCURRING:

ijK D. H. HAYS, Justice

A

WILLIAM A. HOLOHAN, Justice

FRANK X. GORDON, JR., Justice
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CAMERON, Chief Justice, dissenting

LIN™ THE .

I regret that I must dissent. iﬁqdoiﬁgsd*lam,awﬂre that
it 1is easier to take a contrary positxon in what is 'at.bestf a
hard and difficult case ano;ving a body of 1aw'alreédy burdened
with many inconsiqtencles and unceftalntlas._ I fecl however

that 1 cannot ag*ee WL*h the mexlﬂw11tten oplnlon of the majority
Before I discuss the main area of my dLSagreement T wish
to mention in passinw two arecas in which I. feel a comment is

" indicated. Firet, I bel;tve that as to the Clty of Tucson the

majority opinion is not only ovorly restrictive oF the rmghts

of the city, but fails to delineate what theCityofTueson must
do 1f it is to obtain the water necessary to meet the minimum
needs of its people. As the majdfity opinioﬁis*written,there
is an inference that the City of Tucsen may never be able to
increase the amount of water they may toke from the South Side
Field ro mattery what they do and how grcecat che need. We have,

in Jarvis II and I1I, «llowed the c:ity to tale water from one
basin t£0o snother under certain conditions, and 1 wou lu allow the-
city to do likewise in the South Side Pield,

Cecondly, I feel that- the time has come to consider again
the docirihe of correlative rights under which he GWﬁer; of land
cverlying a cemmnon ét:’}i&;'}lf{ of water & *(, cach :!..imitf&d tc-_ tﬁa{iﬂ;‘;

a proportionate sharco o f t'I;f.? aval lable “HLGI‘. -;.“ﬁa ‘ﬂ?hiéh. df}Ctriﬁﬁ_...
we rejeeted in Pristor I1 [EBristor x-‘-".w'-” t..u ;. *"“1, .'?5. Afiﬁ..i:’t?, .
2535 P.2¢ 173 (L 03 Yl Unicioy cxicting liw. two adjacent lhnd--
OWHICY S ULy pump each otner Any ﬁ# che derrimont of thémﬂelves

and oLhers nearky . Clhe result do oL oo f;rf:-:fuént,.l}? m‘!t t.hr»
acenss to vater Lo not hased on "first in L*wa firﬂt iﬂ rl?ht

an stated in t:‘.’r::f.: mr,emju-rit;y'r;i;..:i,ni_cm , rather é?&f;'f;‘r*ti-:ﬁ Lo .-_".fﬂf‘lf;:*.r i':i
deternined by A orace for consunpt o contrelled nott by ﬁ&nnanlb

:) ‘fi
L = s
-
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use but the physical ability ro ext:act watéf from thaﬁﬁannén

supply This encour:gQS*wastcLul ovpr-consumption and praclaimé
a_right that cannqt be'proteCteQ J In other'words the lar*er .
aﬁd'deeﬁer thefweil he moxe pawerful the pump,. bc more 1ikLly

it will be that a genurous amount of wator will be available for

use upon the. lan d serviced by that pump while the mdter underﬂ
lyiﬁg the ncighbor’ q-land lS'ﬁuCLed down beloq the deptb o
his'well. - To thL small or farlly fdrmer the rlghr t0'warer then.
becomes a cruel 111ua;on,proc1almcu by;lawiput unobtainable in
practice. - S

However tcmptlnf it may he to dlscufs thﬂﬂc tvo thftJOTﬂ

at 1ength 1 wil1 conflne nvsa; prﬁmarnly to a discuss1on

b

of the mear ving of "on the lhn ' and off tbe 1and” in the
American doctrine of rﬁasonabln use which_Ifbelieve the majOritY
has, by implicatiorn, heflned 00 nnrroal .
Arizora has adopred the "reaconable use dGCLrlﬂQ with
14

resncet to nercolatin groundwaters., In reversiny our holdiuny

"
s

in Bricstor . Cheathorm, 73 Aris. 228, 240 P24 LES. (1952
(Bristor I), to the cifect th.or pc?r{ml;ating" roundwater ls

3uLjhct LO appronyiaoion, we stated:
i E A . Y e " C . P - ) : _ r .
RO L*’”*f:: american rule [is) that one
mav extract such weter for & reasonable,
ﬂﬂFELlc_ul gyse of the land from which

the same ig taken. v wew D Eristor v.
Cheotvhoan 70 Aric. ;:?,'23f. 255 ?.Ed
172, 178 (1953y, ihristor 11 o

. . o . . P o : ey Y e — ,.:,.*,"..'1 .
CResecunabHhla oo Wos boon defilea nint b--; thio heoneficial use of

tlie warter ziown, but by the bLooseliciail use O the watevr on tiso
: _ s R I - _ Y Y | . RV B ' | L S . . ' - R S
land from which the water was tonoen.,  Thus we m Ated 1n Brigtol

IT, sunra:

LI R * - . . o L f . ' C Uk g e e ¥ l :
Gooreot o ity oof thn o atores which
n -,a . e : PR - Y. . 1 - . - . L - o ; | : ._.- o
15 5 DA AL 44 621 B AR ARG 1 SN TR L SN R AL & AN BN L NI E SO I wi Ll
f-t ; i fu ¥ "1:' ;Ll"'" E Ty Ftiti . AT E - i"-‘iﬁ J"ir f -u!.d" . ; : ) x
e b 4 A D _,__.31, LI Lo AR EE LA r R .44 % o 1' }E,T} ,L(

.t" - * N B P e 4 - : o u l - : . .y -1"-
iy 3.‘}.“'.; KOS TS A 4 3 SN B E RN i'l‘.;”_,_:;._f-‘ ARl ARl
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atch'may freely,*without 1idbility to
an adjoining user, use the came wlthout
~ limitation and without linbillLy to

another owner, providing his use. thercof
1s for the purpose of reasonably putting
the land from which the water is taken to
~a beneficial use. * * * " 75 Ariz. at
235, 255 P.2d at 178. -

Water was then considered a part'of the 1and-from_which”it was

taken and if it was put to beneficxal use upon that ldnd 1t was
reasonable evcn if by dGng 50 other adjacent 1andowners over-

lying the coumon supply were injured.

the land to alien lend for cther bencficial uses only if other

W&terﬁppuldﬁbe taken off

landgowners overlying the congon supplv were not injured thereby.

In Bristor II, supra, we cited with opproval:

"While there is scome difference of opinion
as to whnt should be regarded as & reason-
able use of subtorrancon wiaters, the rwdern:
decisions are fairly harmenious in hoe ..i::a"r
that o nrobortv ooncy mav nou conernivyate

TR o \ b, g e w Pl B e ae s
‘*»‘lt_l“‘ Wal s and cunvoey Chee '""r*. S IR lﬂ?,iu

-i'q' L x L ) - 1‘:” - 1
1othe .-,,,i:*?. m;zt or o wells o anuther loand-
- ‘ k
cummﬁf arc thoreby damaped or impuired.
P A . o . . Y oy
v Rothranty o o, Siv0-70 23§ iJﬁL'J“? ot L oY

Co., 339 Pa. 1x2, 134, 14 &.2d 87, 90

b . - u:-l F L T ,.-' - 1-—._ . 4 . . '_ . ...1 .: . . . - - R .- , .
And we realbiymod ohis vosition L A N o.recent. £ase:;
f i e - B (U W . - v . o e e g -~ ]
o erCoiaty ey Walesrn Loy e T bhe o uso
T e e e R D |
UL tho rarnas foom wooeil oy are numnoed

P
L theraeby others Shose lan s owve 11
a. U

the eemon supply are injured. fc
oMLttt ed ) ‘

Lione

AN : N
Sue!s ! Lo, R s} |00 T ET S G DI A\ b:__%
e . . . , - i "’ - ..1.h ) '1 . --h--ﬂl. % - -
ik (-.'.ri iif f.’.arJiﬁHf’&*r LAt i"?lhn PR R | {'?.T'LLI * YO t«"}l‘ C.fl
. . " Py . e o be e o TN >
thew ave tuley fettations ot o) Jarvis

1 :: 2 - & isi IT oy ! 4 ey it f vy R - ’ T - r . ¢ - I 1 0
J ¥ ‘_,j' [_‘. f f L__.. N PR 1 E t ;‘..‘,.l . " ’ L d, .I.__. {Tir* - -I.I .:*' » I 4:- k ].. .r:" ..i. j ’ .
e - .

£ . | v bty g ‘- . _ -
Ariz. 5&&, ?uuwgu@, NS R 1&9, 71+

g L]
(1970).
oL N T . O CE . o Y o R f e o o ot de e
[L would thus aupery from g sevics of Aviasona caves thay n
NGULGY oW LoVt Loh s bl wne, mreToar it AR LA ON Y €3 25!
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land frdm-which it was pumped. The coroliary; of éourse ﬁa
that water could be severed {rom the land from which it was-

taken and transported Lo other iand for veqsonable nnd beneficiall

usec at rhaL new place so 1ong as the OWNEY'S of land overlylnﬂ
the common supply were not thereby injurcu. R

ok It is the law of Arizona that per—

colatlnp waters belong to the owner of
the land on which they are found.

(citations OmltLP”) And he mav convey

them to other premises than thiose on
which they are originally found, provided
no other rights are injured therabv,
(citation owmttec)” Fourzon v. Curtis, _
43 Axiz. 140, 147, 29 P.2d 722, 725 (1934)..
See also Neal v. Hunt, 112 Ariz. 307,541
P.2d 559 (1975). '

The strict limitation againct takinﬂ groundwat ex ﬂff the
land, if other landoanﬁrq overlymng the common suppl} are tharebvs-
injured, was.considcranv *rodod by Jarvis I, ﬂupra.

In Jarvvis II, supra, we alluwmdeﬂ;ﬁr to be taken frowm one

:ir

groundwater arca for use in another ercunlwater area evcn_t YOI
1t was assumed by the court that e would result to the other
Landowners overlvirn: the conmon Eupply. e stated:

"It is also Trcquently crated as a maxim of
cquity that cauity folleows the law. By
this is meant that eonity ob: s aad conforms
to the latv's peneral rules an! nolicies
whether the common law or starute 1w,
(citation owivted) Br ARS8, § 45-147 the
relative valoer of uses In apprrooriable ‘.Htefﬂ
nas been Tirzed by the Lesinliovure as Tiret,
domestic aro “hnﬁciﬁii Neen, and second,
lrrication «ad sitock watrrine . - ihe crestion
of such a pricrity oleariv evidences a lopis-
lavive molicy =hat the needs of apriculture

CLVe way to fhe npeedns of e ipalities,
Hence, wo hond tinat the doereo: in t..f-“; Le cann

wi 11 Ve ot Lo i T non g’}!.! ST SR el '()'r' |

dC G uiree }'1";* Civie ta lasid wivhin rhe Avra-
) (oY 1.-?.11 1 VAo e e g D iyt oed o "“{1
unea Lhe wiader whi:s b wonatd Joo hoon uned dn
cultivacin: ach "oands o a':ff'fﬁﬁ-mdfﬁnﬂT?lY.
Loy Ite munsodpa) cantomecs, Soasen mayv with-

L - * L 1 | B . t-l' " | - 3 . * Ty ™ " ; L4 .

(11**1u¢ an occununt equsl to tve omal historical
' ' " . ' . r o . Y
sdmor wne vpon the lands so ooauived.tt
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Jarvis v. State Land Denartment upra

106 Ariz. at 510-511, 497 pP.2d4 at 173 174 9&6 ”/‘2"'17{76

| 79 > S
And in Jarvis v. State Ldnd Department,  Ariz | ; 550

P.2d 227, No. 9488, filed 2}'May 1976 (Jarvis III) this court
further determined the amount that could be wlthdrawn by the
City of Tucson. - -

There is, ol course, no question rhat mlnlng Lé a 1eyal
- and Pfoper use for water and can bLe a bﬂnef*clal u B Iﬁ“the

in tant Cv“&, vwhe ther the mines could use the*water in question

depangﬂ upon'whe*hgr their use is “on the land” or "off the land.”

Logica1ly, tha lanﬁ from which the watey may be Lﬂ Len can
be defined so as to be quite res t‘lCLJVe. :Fcr_exﬁmple, the
actual field or pﬂsturc upon: which the well is situated could
be considered the lend from which the ”1Ler L3J  ken and an
adjacent pasture or ficld could he conﬁidered._ﬁff the land.”

This appears to be the position taken by the majority when
they state:

"The cou r‘ 5 holding, 1
Pristor's cause of act!
facts to warrant rvelicf
in Jipht of the allepalion that the water

Tﬂf“ et covLeYrec no beselit o U*w“* ...c‘f'r*m*'mw
}

f
Orl "i'#l:ﬁ.rtvii- t 1-‘.{? :‘}}_EEH E‘ ‘:i-.:r ‘-‘:l:i E: LO-.;E {. f- ‘

toated sufticiont
st Lo intﬁ*ﬁr@rﬁd

]....J.
a"‘
LY
--
....n-

Pi =

1 believe that the lana fvor vhichy the wuﬁtr was taken
ig that land which overiics the 3 L:-:_I':Zfi:iﬁllj;(fiﬁ?.:i;vhr‘:imﬂi distinct
body of grounduiier Trom ohich Uthe vater s ohlained. Th&:
rationale for th'le anproach, vhiich iv, 1 believe, inn
our previously publiched cpinion, o, esnentiaily, lat d:ﬁll‘:‘ﬁé’lﬁ&
to the availaole oupn )
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prohibit the tranSporting of_such'watér from one pSiﬁtzto

another, so 1ong as both overlie the common supply Thls lS

*

because the water is as available to reﬁlﬁzl h the common

supply at ‘thie point of usc as it would have been at the pomnt

of pumplng The tranfpurtaticn causes litile dlminutlan of the

common SUpply, and no increase in damnge to other landownersg.

overlying“the'common stpply. I Lelleve thnt'watcr used anywhere'

on land overlying the same common supply from which ir*was

pumped is.uued_ 'orn the land" for the purpo Ta5:) of the reagonable'

use doctrine. I believe, then, that the finding of.the trial_
court which read as fOllUWS'

"2, Water may be pumﬁfd from one parcel
and transported to ancother parcel 1if both

- parcels overlie a comuon basir or Lrply
‘and 1f the water is put to reasonable
use. Jarvis II."

siouid he u;leﬂd &s representing not onlv the law as it existed
before the majority opinion in this case, but ccmmOn sense as
well., 1 woula affirm the decision of the trial court.

I feel thar I must make one more comment concerning the
majority opinicn. The majority opinion, in an attempt to
butiress its interpretation of the Bristor opinions, states:

"Appellee nonctheless arcues that Brigtor
' 'Y B SR S

-only esicablishied the 1linited principic

that proundwiier ray rot be corenc . od o

a point beyond lands f::verl}"*‘:* CLv QOnInon

supply, comnelline the conebusion that
if the water so transperted yer: ne ot

Least in part o rentocicsh 0 o0 mon
;nnp]v' thile Laviptdon the Joar’ oon

aoetyinn ol rassonahlo use,  Amvellee
crpites thet wivide o oparty ovnin Land
OVCYLFIing tho comuon o lnroroge] satey

- 3ty e - : “‘ W -u = : R . o ¥y P . T . N
ST Ly el ol {J}I” - :H,E!;;f”:{.i LT OTS

"ol D the Yand' ooy 'l Rie Yand,' this
Ol vicant Yand overloine Fie oy ann
*mnw' ¢ of supsly,  But thare fo nn
Langrungy o G Poasorora o onmedoint 1o h
AN ”f”..i oo thie oo e ned Yo b iagdant
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- "The Bristors allere in thgf Lomﬁlaint L
that defendant was tran: ;p('rr‘f ing water - - |
three miles from where it was pumped, '_}“»am”,*h-“
and in parapraph 14 of rhv X complalnt |

S ' thm. the watcr 8o puUmpe ! bv defendant.
o~ confers no bvnﬂfit upon 1endants
lands where the pur"r)‘l.rt*' *‘*m-r‘wtlon
s conducted; that such use by
defcndanta+1 an uwwennanabla uae
as t plaint:ffa o e '.

. . ...'. DR B L]

4 FH. - e,
k=l e T .
'

"The Lourr & holdinp, thervjore that the: .

~ Bristors' cause of action ﬂhated sufficient
facts to warrant relief, must be interpreted
in light of the alxcpation Lhat the water
pumped conferred nc benefit o the" de;enddnts
land on »hich the pumping Vi S conducted -

The bench and bar of thzq State have an obllgatiﬁn to foll@w

the laW’rﬂ we state it in OLT writtcﬁ Oplnlﬁﬁa. Howevur théfﬁ
pleadings in tne trial court which‘this caurt dld nut ﬂmt tha

tlwe, Lon81dcr meoatant enouwh to qLULL in the opmnlcn of tha

court, uhOU]d not be considercs as gar;“ he case lﬂw'of this-
State. T disapgreo witnh the ““jﬂlluv . statoment that hc caurt

holdin: in hr.;..h. tor must be "interpreted in lignt Of L alle--
ration' contained in Briztor's complrint. Bristor's complaint
was not aucted in the opinlens of this court in BriSﬁﬂr I and 1I

nor was the compilalin® pavt of the recoyl in t“ & 1!‘1‘5\1‘1! Locase,

Our oplinion. shouid spesl Loy themge!s oo 0 and Lc‘run,ael should not

be required to rcoort to ancir‘ﬁrtt I.‘i}Cz’”l‘E"f,Eh and *npublishﬂdplﬁad*

inps in interpretivug our prior decisions,

M_M.—#'J"ﬁ-
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, notice to attorneys of Supreme Court decision (dated August 26, 1976) and attached copy

of decision, page 285-314 (30 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)

on file.
Ao D

Signature

it /e
Subscribed and sworn to before me this / Z‘”/ (7/0G
Date

e s sinc ) I

Signature, Notary Publi
My commission expires O %/ / / Gf’
ate

Nm{ary Fublic State of Arizona
Maricopa County
Etts Lovise Muyir

My Cor ussion Expi

My Cor ires
~ 04/1312009 i
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